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DAVI D R HI NSON,

Admi ni strator,

Federal Avi ation Adm nistration,
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CPI Nl ON AND ORDER

Appl i cant has appealed fromthe initial decision of Chief
Adm ni strative Law Judge WIlliamE. Fow er, Jr, served August 9,
1993, denying applicant's application for attorney fees and
expenses pursuant to the Equal Access to Justice Act (EAJA),
5 U.S.C 504.' For the reasons that follow, we deny the appeal

and affirmthe denial of fees and expenses.

1 A copy of the initial decision is attached.
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The EAJA requires the governnent to pay to a prevailing
party certain attorney fees and costs unl ess the governnent
establishes that its position was substantially justified or that
speci al circunstances woul d make an award of fees unjust. 5
US C 504(a)(1). To find that the Adm nistrator was
substantially justified we nust find his position reasonable in

fact and law, i.e., that there is a reasonable basis in truth for

the facts alleged; that there is a reasonable basis in law for
the I egal theory propounded; and that the facts alleged wll

reasonably support the |legal theory advanced. MCrary v.

Adm nistrator, 5 NISB 1235, 1238 (1986); U.S. Jet v.

Adm ni strator, NISB Order No. EA-3817 at 2 (1993). Accordingly,

substantial justification my be denonstrated even where charges
have been wi thdrawn or an action has been dismssed. U S. Jet at
3.

The standard of review at the EAJA stage is "separate and
di stinct fromwhatever |egal standards governed the nerits phase

of the case." FEC v. Rose, 806 F.2d 1081, 1087.2 In Rose -- a

case where fees were denied despite a ruling in the nerits phase
that the governnment's action was "arbitrary and capricious" --
the court nmade clear that, in evaluating the governnent's actions
at the EAJA stage, the adjudicating authority need only find that
it "acted slightly nore than reasonably, even though not in

conpliance wth substantive | egal standards applied at the nerits

2 See also U.S. Jet v. Administrator, NTSB Order No. EA-3817
at 3 ("EAJA s substantial justification test is |ess demandi ng
than a party's burden of proof").




phase. " Id.

On January 20, 1993, the Admi nistrator issued an order
suspendi ng applicant's pilot certificate for 30 days based on his
al | eged 400-foot deviation froman air traffic control altitude
cl earance, in violation of 14 CF. R 91.123(a). Applicant filed
atinely appeal fromthe order on February 3, 1993. The
Adm ni strator, however, did not file the conplaint wthin the
five-day period specified in our rules of practice. See 49
C.F.R 821.31(a) (requiring the Admnnistrator to file the order
as the complaint "within 5 days after the notice of appeal has
been filed upon the Admnistrator"). The record does not reflect
when the Adm nistrator received applicant's notice of appeal, but
there is no suggestion that it was unduly delayed in the mail
Thus, assuming the Admi nistrator received applicant's notice of
appeal at approximately the sanme tine as the Board received its
copy, or on February 9,3 the conpl aint shoul d have been served
five business days after that, on or about February 15.

On March 26, 1993, applicant filed a notion to di smss,
citing the Admnistrator's failure to file a conplaint or to
request an extension of tinme within which to do so. On April 13,
1993, the Admi nistrator filed a notion to term nate the
proceedi ngs, indicating that he was voluntarily w thdraw ng the

order of suspension in light of his admtted failure to file a

® The certificate of service on the notice of appeal
indicates that it was sent to both the Adm nistrator and the
Board on the sane day (February 3). The date stanp on the
Board's copy indicates that it was received at the Board six days
| ater, on February 9.
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tinely conplaint.* On May 28, 1993, the law judge granted the
Adm nistrator's request and issued an order term nating the
proceedi ng. Applicant thereafter filed the subject application
for attorney fees and expenses.’

Appl i cant does not contest the adequacy of the
Adm nistrator's evidence pertaining to the altitude deviation or
deny that he violated section 91.123(a), as charged in the order
of suspension.® Rather, he has maintained throughout this EAJA
proceedi ng that the Admnistrator's position in the enforcenent
action was unreasonable in |law and in fact, and therefore not
substantially justified, because: 1) the Adm nistrator did not
conply with our rule regarding the filing of the conplaint; and
2) the Admnistrator's pursuit of this action was all egedly
contrary to FAA Conpliance/ Enforcenent Bulletin No. 86-1, which

specifies that -- absent a near mdair collision, a prior (wWwthin

* The Administrator attributes this lapse to "clerical
error," explaining that this case was one of over 100 case files
that were transferred fromthe southern regi onal counsel's office
to FAA headquarters in an effort to redistribute workload. The
noti ce of appeal was apparently received by the regional
counsel's office while the file was in transit and that office
was unable to coordinate tinely filing of the conplaint.

> Applicant's original application sought $1,627.75 in fees
and expenses. |In supplenental filings he requested an additi onal
$878. 11 and $530.86 in fees and expenses, for a total request of
$3, 036. 72.

® Indeed, the FAA's enforcenent file (nuch of which was
attached to the Adm nistrator's opposition to the application)
cont ai ns abundant evi dence from which the Adm ni strator could
reasonably conclude that the altitude deviation occurred, and
that it was not excusable by any legiti mte enmergency or other
defense. Since applicant does not directly contest the
viol ation, we need not review that evidence in detail.
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the past 2 years) altitude deviation, or other "aggravating
ci rcunstances" -- conputer detected altitude deviations of 500
feet or less "should normally be addressed by neans of
adm ni strative action." (See Exhibit 1 attached to applicant's
application for fees and expenses.)

The Adm ni strator does not take issue with applicant's claim
that he is a prevailing party within the neaning of the statute.
However, he disputes applicant's characterization of the tine

period after the mssed conplaint-filing deadline as an

unr easonabl e "conti nued i ssuance" of the order of suspension,
noting that the Adm nistrator in fact withdrew the order rather
than "continuing"” its issuance by filing an untinely conplaint.
The Adm nistrator further contests the allegation that he did not
conply with his own enforcenent bulletin, asserting that it was
within his prosecutorial discretion to pursue enforcenent action,
even under the ternms of that bulletin. Specifically, the

Adm ni strator notes that applicant's altitude deviation resulted
in aloss of standard separation with another aircraft, and
argues that this constituted an aggravating circunstance which
justified his pursuit of |egal enforcenent action as opposed to

t he ot herw se-recommended adm ni strative action. Mreover,
docunents in the FAA's enforcenent file, attached to the

Adm nistrator's answer to the EAJA application, reveal that prior
to i ssuance of the order of suspension applicant declined the
opportunity to participate in a renedial training programand be

issued a letter of correction in lieu of |egal enforcenent



action.

The | aw judge found that the Adm nistrator's failure to file
a tinmely conplaint, and his subsequent w thdrawal of the order,
did not render his pursuit of this action unreasonable. W
agree. Applicant suggests that the Adm ni strator was
unreasonable in not imedi ately withdraw ng his order upon
m ssing the conplaint-filing deadline, thus (in applicant's view)
"forcing" applicant to file a notion to dism ss the case.
Appl i cant points out that the Adm nistrator did not w thdraw the
conplaint until some two nonths after m ssing the deadline.
Further, he asserts that even after receiving the notion to
di sm ss, counsel for the Adm nistrator attenpted to "plea
bargain" with applicant, offering to withdraw the order if
applicant would waive his right to recover EAJA fees.

Qur case law indicates that a late-filed conplaint is not
necessarily fatal to an enforcenent case, and that unless it is
shown that the respondent's ability to defend agai nst the charges
was prejudiced by the delay, the | ateness provides no grounds for

dismssal in such a case. See Adm nistrator v. Call ender and

Wat ki ns, NTSB Order No. EA-3934 at 5, n. 5 (1993), and cases
cited therein. There is no indication in this record that a two-
month delay in the filing of the Admnistrator's conplaint would
have prejudiced the applicant's ability to defend agai nst the
charged viol ation

Accordi ngly, because the Adm nistrator could have nmade a

reasonabl e argunent that a | ate conplaint should be accepted in
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this case, his failure to withdraw the conpl aint sooner cannot be
deenmed unreasonable so as to render his action w thout
substantial justification. The fact that applicant felt it
necessary to file a notion to dismss is not evidence of the
Adm ni strator's unreasonabl eness. Nor, in our judgnent, did the
Adm nistrator's alleged attenpt to "plea bargain” with applicant
create any unfavorable inference as to the reasonabl eness of his
pursuit of the action.’

Regarding the Adm nistrator's all eged non-conpliance with
his enforcenment bulletin, the |law judge agreed with applicant's
assertion that the Admnistrator's original offer of remedial
training in lieu of |egal enforcenment belied his subsequent claim
that | egal enforcenment was justified because aggravated
circunstances existed in this case. Nonetheless, the | aw judge
found, and we agree, that in light of applicant's refusal to
participate in the proffered remedial training,? the

Adm ni strator's subsequent issuance of the order of suspension

" W agree with the Administrator that the alleged coments
are in the nature of settlenent negotiations, and therefore
shoul d not normally be considered by the Board. Nonet hel ess,
because these references do not prejudice the Admnistrator's
case we will not strike themfromthe record. See Adm ni strator
v. Alaska Island Air, Inc., NISB Order No. EA-3633 at 2 (1992).

8 I'n his appeal brief, applicant denies that he refused the
offer of renmedial training, asserting that the offer was sinply
wi thdrawn after applicant said he wanted to seek | egal counsel.
However, this unsupported assertion is insufficient to rebut the
witten statenents of two separate FAA inspectors indicated that
applicant told each of themthat he did not wish to participate
in the offered renedial training, and that he woul d instead
attenpt to "beat" the violation in court. (See Exhibits 6 and 10
attached to the Adm nistrator's Answer in Qpposition to
Application for Attorney Fees.)
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and his pursuit of the enforcenent action was not contrary to the
gui dance in Enforcenent Bulletin No. 86-1. W think the policy
articulated therein of "normally" addressing certain altitude
deviations with adm ni strative action, as opposed to |egal
enforcenment action, can fairly be read as resting on the inplicit
assunption that in the "normal" case the violator will accept and
accede to the terns of the chosen adm nistrative action, a
condition that was not fulfilled in this case. Accordingly, we
need not address the Adm nistrator's alternate argunent, rejected
by the | aw judge, that the | oss of standard separation
constituted an aggravating factor in this case, thereby
justifying |l egal enforcenent action under the explicit ternms of

the bulletin.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Applicant's appeal is denied; and
2. The denial of the application for fees and expenses is
af firnmed.

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.



